DISTRICT COURT OF THE STATE OF LOUISIANA
LAFAYETTE, LOUISIANA

‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑X

GARO ALEXANIAN, in his individual capacity and in his official 
Capacity as Executive Director of the Companion Animal Network, an unincorporated association,
TWILLA FREE,

MARILYN MCGEE,

JOHNNY ROBICHAUX,

CINDY BROUSSARD,

CODY RIESS,

MELODY HALLIGAN,

BERT CLAVERIE,

TRACY PENROD,

OLA AYERS,

DAWN TAYLOR BECHTOLD,

FRAN BORGES,

SHERRY ROBICHAUX,


   Petitioners,



‑ against ‑

JOEY DUREL, individually and in his official capacity as President of Lafayette Parish,

LAFAYETTE CITY-PARISH CONSOLIDATED GOVERNMENT,
CITY OF LAFAYETTE,


   Respondents.

‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑X



MEMORANDUM OF LAW IN SUPPORT OF PETITION

Upon information and belief Respondent JOEY DUREL (‘DUREL’) was and still is President of Lafayette City-Parish Consolidated Government, a political subdivision of the State of Louisiana. At all times mentioned herein DUREL is responsible for the decisions made by Lafayette City-Parish. Therefore he is the “custodian” of the public records sought.

By letter dated December 17, 2006 Petitioners made a written records access request to the defendants, a copy of which is annexed as Exhibit A.


By latter dated April 16, 2006 Respondents DUREL, LCG, and LAFAYETTE replied, through their City-Parish Attorney Patrick S. Ottinger, that their position was that they are not 

“required to conduct research. . . . to determine how many pages such listing of records entail. . . . . . To collate and assemble for your review the documents responsive to your request will take a significant amount of time (perhaps hundreds of hours), and then a like amount of time to re-file the documents,” 
a copy of which is annexed as Exhibit F. 
Respondents clearly stated that they refuse to 

“review [the documents]in order to identify relevant documents,” 
44:33(A) (1) clearly states:

When a request is made for a public record to which the public is entitled, the official, clerk of court and the custodian of notarial records in and for the parish of Orleans excepted, who has responsibility for the record shall have the record segregated from other records under his custody so that the public can reasonably view the record.


In Nungesser v Brown, 664 So 2d 132; 1995 La App LEXIS 2787, Nungesser had sought documents which the custodian had responded was unable to segregate nor provide because they “did not exist in the form that you seek.” Both the trial judge and Court of Appeal found that to be an arbitrary and capricious determination by the custodian and assessed maximum $100 per day civil penalties as provided by statute. On appeal by the custodian the Court of Appeal of Louisiana, First Circuit ruled that 

“When a request is made, the custodian shall segregate the requested record from others so that the requestor can reasonably view the record.”


In the instant case the custodian is making an almost identical response, claiming that the documents sought by our request are not available for identification nor segregation nor viewing nor mailing because all of the 28 items are individually “excessive” and “burdensome” to “locate” and “segregate.”

Petitioners have reason to believe that defendants have few of the sought documents, and therefore the request is not “burdensome.” 
How can the custodian claim that our request is too “burdensome” without first knowing how many pages each of the 28 items sought contains, as the custodian has conceded in his reply dated April 16, 2007? Custodian’s bad faith is proven with his own statements of contradiction. 


Petitioners request an in-camera inspection by the court to corroborate the custodian’s claim of “burdensome.” The Louisiana Supreme Court in Title Research Corp v Rausch 450 So.2d 933, 937 (La. 1984) opined:

“any doubt must be resolved in favor of the right of access.”

Thus the definition of the word “access” must itself be construed as broadly as possible, as per numerous court rulings. 
Hence, that is probably why there is no specific wording in the Records Access Law further defining “access.”  Under the legal doctrine of Ex Proprio Vigore, if the Legislature had intended to further define “access” they would have done so and in light of its absence it must be construed to mean it did not intend to further restrict the term in any, way, shape or form.
If every individual who made a FOIL or Records Access request was required to travel to other states or to Washington DC in the case of a Federal FOIL, the purpose and intent of all Records Access laws would be subrogated, relegating them useless, since “access” would then equate to “personally inspect,” and thus be so restrictive as to prevent any individual from one state or one region obtaining records from another. 
In fact, the Records Access Law specifically allows photocopying of records for this purpose. If personal inspection was the sole intended manner of the selection of records sought for copying, the law would have specifically said so. The law does not require a personal inspection and custodian’s insistence that we personally inspect and select the files appears, frankly, to be a bad faith effort at denying us access to the records.

The Parish has refused to locate nor segregate the records whereas requester has asked the custodian to locate and segregate the records sought, in order to be able to order copies for a nominal fee. The Parish has claimed that the records request is too “voluminous” to locate and segregate and has refused, only offering to schedule an in-person “inspection” by the requester, and only during “other than regular business hours,” claiming such right under La R.S. 44:32A. The Parish has stated in its April 11, 2007 letter that it believes that “the custodian is authorized to require (emphasis added) examination of records in other than regular office or working hours.” 

The actual language of La R.S. 44:32A states 
“The examination of records must be conducted during regular office hours unless the custodian shall authorize examination of records in other than regular office hours. The custodian shall segregate the requested record from other records” (emphasis added)
La R.S. Ann. 44:31 states

“a person requesting public records may choose one of four options; inspect the records, copy the records, reproduce the records, or establish and collect a reasonable fee for making copies of public records. ….the choice of which optional right to exercise rests with the one requesting the records and not with the custodian.” (emphasis added). 
The Attorney general has also opined that copies of public records must be provided if requested. Louisiana Attorney General’s Opinion No. 96-79, La. Atty. Gen. Op. No. 1996-79; 1996 AG LEXIS 85. 

Therefore, the requester has shown that La R.S. authorizes the requester to determine the manner of obtaining of documents, not the custodian, and that the custodian must locate the records and make the copies if the requester so chooses. 

Under the Louisiana Public Records Law, La Rev. Stat. Ann 44:1 et seq., the custodian must support his action as provided for in La R.S. Ann. 44:35(B). Alliance for Affordable Energy v Frick, La. App. 96-1763, 695 So 2d 1126,1997 La App. LEXIS 1486 (La.App. 4 Cir. May 28, 1997). Thus, the burden lies upon the custodian to prove its case for denials.

Moreover, the Parish has refused to provide any specific information on the sought records for five months, several calls and three letters after the request. The Parish has refused to provide even the retention periods for any of the items sought, nor the locations, nor the number of pages, instead issuing a general policy statement of “LCG maintains a document retention policy which, in some (but not all) instances, dictates that documents are not retained more than five years. In other instances, the period may be shorter and in still other cases, there is no proscribed retention period. Therefore, in some instances, LCG does not maintain documents going back to January 1, 2001, as you have requested.” Yet, defendants do not state which of the 28 items sought have been retained and which have not, as per the stated policy. Again, respondents chose to provide inconclusive words as a reply rather than the documents sought.
The Parish is required to preserve records in accordance with a retention schedule adopted by the state archivist, and in absence of such a schedule, records must be preserved for at least 3 years. Opinion 00-495, La. Atty. Gen. Op. No. 2000-495; La AG LEXIS 54.

Requesters present the Parish’s response as evidence of bad faith, since more than five months after the initial request, and several phone calls and several letters, the requester still does not have possession of a single copied document in his hand, still has no information that the documents have been located, much less segregated, having to instead be engaged in reading letters from the Parish explaining their general document retention policies instead of being provided specific information as to which item(s) are retained for how long, how many pages comprise the request, etc. much less the documents sought.

The proper timely response suggested by law is for the Parish to have provided the sought documents within three or at most five days of receipt of the request, yet five months later, the Parish is still refusing to comply. The District Attorney may institute proceedings against the custodian as provided for La. R.S. 44:37., Opinion 02-0208, La. Atty. Gen. op. no. 2002-0208; 2002 La. AG LEXIS 245.
In conclusion, it is self-evident that the custodian has misrepresented and misquoted the statute to requester in its response of April 11, 2006 and subsequently. 

Petitioners present this as evidence of bad faith in an attempt to subrogate requester’s mail-in option and force requester to do a personal inspection process and make it so expensive as to deter requester from getting the compliance needed from the Parish for the sought documents.

Under R.S. 44:32 it is appropriate to award the requester civil penalties not to exceed one hundred dollars per day. In Nungesser v Brown  civil penalties were imposed when Nungesser had not even made numerous attempts at reconciling the terms of availability being demanded by the custodian. 

In the instant case Petitioners exchanged three extensive letters with custodian, compromising and being flexible but custodian showed no similar good faith effort at all, demanding nothing less than petitioners to all personally fly to Lafayette to physically search the custodian’s stock room of “200 boxes.”

The determinations of Records Custodian Respondents to:

1) refuse to provide any information as to the number of documents Petitioners’ request entailed to allow Petitioners to pay for and order copies,

2) refuse to make any effort whatsoever to “locate, identify, assemble” or segregate any of the requested documents despite having promised in writing (Exhibit B) to be actively doing so for five months,

3) refuse to make photocopies of the requested documents and instead require Petitioners to physically travel half way across the country to personally “locate, identify, assemble” and segregate the sought documents from “as many as 20,000 pages” and “200 boxes” totaling in the hundreds of thousands of pages, thus assuring that Respondents are able to hide the sought documents as “needles in a haystack,” if at all made available inside the haystack,

4) invoke R.S. 44:33 A(2) under a claim that every single one of the 28 items sought in Petitioners’ request is too “burdensome” and “expensive” to “locate, identify, assemble” or segregate after having promised in writing to be actively doing so for five months,

5) invoke R.S. 44:32 (A) under a claim that every single one of the 28 items sought in Petitioners’ request would “interfere with the orderly conduct of business”  to “locate, identify, assemble” or segregate after having promised in writing to be actively doing so for five months


6) refuse to mail copies of the sought documents to Petitioners 


were contrary to and were errors of law, arbitrary and capricious and an abuse of discretion in that R.S. 44:1 et seq. provides for the full disclosure of all public records unless the records are specifically exempt from disclosure under state or federal statute. The public records and documents sought by Petitioners are not so specifically exempted. 

Respondents must be assessed the strongest penalty in order to prevent them from doing so to others. The government belongs to the people. When government agents use their governmental position to hide their failure to comply with state and federal laws, rules, and regulations by refusing to release or deny the existence of sought documents under the Records Access Law, they are in a position to commit a crime and then hide the evidence, unless the courts intervene with their power of checking and balancing the powers of government agents.

Public officials must not be permitted to abscond the public trust with which to hide their failures to comply with federal and state laws and rules and regulations.
Dated: 

Garo Alexanian

Twilla Free

Lisa Roussel

Marilyn McGee

Johnny Robichaux

Cindy Broussard

Cody Riess

Melody Halligan

Bert Claverie

Tracy Penrod

Ola Ayers

Dawn Taylor Bechtold

Fran Borges 

Sherry Robichaux

SERVICE INSTRUCTIONS
Please serve Summons and Petition and Memo of Law upon:

JOEY DUREL, individually and in his official capacity as President of Lafayette Parish,at 705 West University Avenue, Lafayette, LA 70502

LAFAYETTE CITY-PARISH CONSOLIDATED GOVERNMENT at 705 West University Avenue, Lafayette, LA 70502

CITY OF LAFAYETTE at 705 West University Avenue, Lafayette, LA 70502
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